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Where should the Land and Building be situated. In the operational entity or in a separate stand-alone Company or 
Trust? 

 
This is a general “advice only” paper and the needs of individual clients needs to be reviewed. We have based this 

advice on our own experiences and after discussion with lawyer acquaintances who are knowledgeable and 

experienced in the Christian Church market and in property transactions. 
 

The consensus is that unless there is some valid reason to transfer them into a separate Trust or there are 
unusual circumstances, then the properties should remain in the same legal entity as the Church operations. 

 
The reasons that were shared and that I concur with are  

1. Shifting them may incur additional costs that are unwarranted, including exposure to local council rates  

2. There is differing opinion regarding whether an ACNC registered Charity that solely holds property for a 
Church to operate from, would continue to hold a “religious exemption” from rates, stamp duty and other 

government Charges in the medium to long term. Some voiced caution that unless it is covered by a State 
Act of Parliament  it would be interpreted as a Property company not a religious organisation. 

3. The Church has a moral and spiritual responsibility to act in a way that would not isolate assets that should 

be available if there was a genuine claim 
4. The primary area of risk and exposure has been child molestation and is to be lessened by the introduction 

of the redress scheme that sets the limit at $150,000 per claimant. Between the fidelity guarantee that 
may be offered with ACS Insurances and the value of buildings it is felt that a single claim of $150,000 

would be able to be managed by a special offering, existing savings and a draw down on a mortgage 
facility. 

5. Risk liability is also about managing the policies and processes within the organisation. This includes policy 

setting, training, internal and external compliance checks and regular retraining. Most Churches have 
spend significant time and money in developing these. 

6. Valuation of an “arms-length” rent calculation from the Church to the property owning organisation. The 
ATO are continuing to review Charities and have been reviewing inter Charity payments. The historic 

pattern has been that the Church pays as much as it can bear within that year, so year 1 may be $50,000 

year 2 $80,000 and year 3 $30,000. In a recent review the ATO took exception to this process as said that 
an independent “arms-length” calculation should be made. 

7. The Courts have shown an appetite for ignoring the so-called veil of separation between separate legal 
entities, especially where the Governing Board are similar or the same. Legal case precedent now exists for 

cross liability despite the assets being in separate organisations. 

8. Any known or potential “should have known” liability that exists at the time of a property transfer gives 
grounds for the accusation of liability avoidance, and again there are cases that have seen the latterly 

established property entity being dissolved and its assets redirected back to the original Charity. 
 

So what are some reasons that were discussed that you may want to establish or transfer a separate legal entity 
1. Where the property purchased is NOT a Church by design or intent, but that the Church will be a 

controlling lessee at an arms-length rent and there are multiple other subtenants etc. Eg running a fully 

managed conference Centre  
2. Where the revenue from the rental is likely to significantly exceed the Churches revenue and distort the 

financial accounts 
3. Where there is an intent to unashamedly pursue property development or building a property investment 

portfolio and not just maintaining a place of worship.  

4. Where the activity is totally unrelated, such as building a carparking tower. 
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